








CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MILLEDGEVILLE, 


MAY TERM, 1854. 


EBENEZER, STARNES, 


Present—JOSEPH H. LUMPKIN, 
Judges. 
HENRY L. BENNING. 





No. 55.—Joun Cason, plaintiff in error, vs. SARaAn CASON, 
defendant in error. 


[1.] The neglect or refusal of the defendant, to comply with the order of the 
Court, requiring him to pay temporary alimony, pending the divorce, does 
not authorize the Court to deny to the party his right to-defend the libel. 


Divorce, in Elbert Superior Court. Tried before Judge 
Grisson, September adjourned Term, 18538. 


Sarah Cason commenced her libel for divorce, against John 
Cason. Pending the suit, she applied for temporary alimony, 
which was granted by the Court. John Cason failed to comply 
with the order; and refusing to excuse himself therefor, was at- 
tached by the Court, for a contempt, and the Sheriff ordered 
to arrest and imprison him. When the libel for divorce came 
on to be heard, counsel for libellant objected to the counsel for 
the defendant being heard, so long as the defendant stood in 
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contempt of the Court and its order. The Court granted the 
motion, and this decision is assigned as error. 

Other exceptions were filed, but it is unnecessary to repeat 
them here. 


J. L. Harris, representing Van Devuzer, for plaintiff. 
T. R. R. Coss, for defendant. 
By the Court.—LuMPKIN, J., delivering the opinion. 


[1.] This was a libel for divorce, brought by Sarah Cason 
against John Cason, her husband. When it was called for 
trial, counsel for plaintiff announced themselves ready. The 
Court inquired if the defendant was ready ; whereupon, coun- 
sel for plaintiff insisted that the defendant should not be heard, 
because he had not paid the temporary alimony allowed by the 
Court in the case, and thereby stood in contempt of the Court. 
Upon the application of the plaintiff’s counsel, His Honor, 
Judge Gipson, passed the following order: ‘it appearing to 
the Court, that John Cason is still in contempt, by refusing to 
pay the temporary alimony allowed by the Court, ordered, that 
said cause proceed ex parte’. 

“Robert McMillen, the attorney of defendant, objected tothe 
granting of this order, contending that the failure to pay the 
alimony, was not a contempt; and if it was, that it did not de- 
prive the defendant of his right of resisting the libel. He fur- 
ther asked the permission of the Court to bring the defendant 
into Court, in order that he might purge himself of the alleged 
contempt, by showing his inability to comply with the judgment 
of the Court, to pay temporary alimony. The Court over- 
ruled the motion, holding, that he would not revoke or modify 
the order of the Court, directing the defendant to be attached, 
for failing or refusing to comply with the order of the Court, to 
pay temporary alimony. He further decided, that under the 
circumstances, John Cason should neither be heard, personally, 
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nor by his attorney; but that the cause should proceed at the 
instance of the plaintiff, alone. 

To all of which decisions, counsel for defendant excepted. 

No law or practice has been produced, to justify the judg- 
ment of the Court below, in this case. We are entirely satis- 
fied that none such can be shown. The contempt imputed to 
the defendant, was for disobeying a rule of the Court, requiring 
him to pay temporary alimony. Attachment was the appro- 
priate punishment; and the record shows that this had been 
granted ; but we shall search in vain, for a precedent, to sus- 
tain the Judge, in denying to the party his right to defend the 
libel, because he had failed or neglected to perform his duty 
in another proceeding. Especially, when it was the plaintiff, 
and not the recusant husband, who was pressing the cause to 
trial; and still more especially, when the attorney of the de- 
fendant was asking for the privilege of suspending the cause, 
until his client could be sent for and brought into Court, to 
purge himself from the contempt which he was charged to have 
committed. Why'was this privilege withheld? Why should 
the party be punished by imprisonment, to say nothing of the 
loss of his right to be heard, in defence of the libel, provided he 
could clear himself of the alleged contempt ? 

We deem it unnecessary to notice the attempt which has been 
made to enlist the sympathies of the Court, in behalf of this 
good lady. It is the usual case of “ Patience on a monument,” 
&e. Instead of “sweet seventeen, with the bloom of the plumb, 
unbroken, upon her cheek, and all the blossoms of youthful in- 
nocenee, flowering and flourishing around her”, the testimony 
shows, that this much injured wife, was a buxom young widow,, 
(I suppose,) with a strapping daughter of eight or ten years 
old, who allied herself to the defendant, a hoary and dilapida- 
ted octogenarian of eighty-four! Her own evidence shows, (for 
there was none other admitted before the Jury,) that in the 
only fight they ever had, she fell on top. And we are assured 
by Major Harris, who has represented the venerable husband, 
with his usual zeal and ability, that in every conflict between 
this couple, his veteran client was worsted. And we doubt not 
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bit that this is true. We speak’as an old man, and not as a 
Judge. Our friend, the Major, has well stigmatized these mer- 
etricious marriages, as the conjunction of December and May. 
From such unnatural unions, domestic comfort and conjugal fe- 
licity need not be expected. And eloquence bestowed on such 
family broils; is mere Arcadian fancy—painting from the 
scenes of one’s early reading. Except “squattersovereignty’’, 
there is, perhaps, no theme more jejune of true eloquence. 
Judgment reversed. 





No. 56.—Tue Stare or GEorGIA ez vel, Ke. plaintiff in error, 
vs. ‘Tar JusTICES OF THE INrERIOR Court OF Morean 
County, defendants in error. 


[2.] The Inferior Courts of our State are not allowed, in their discretion, to 
withhold license from‘ any person who applies for the same, and complies 
with the requirements of the law, in. paying forthe license, and giving bond 
and security to keep an orderly house. 


Mandamus, &c. in Morgan Superior Court. Decision by 
Judge HarpreMAN, March Term, 1854. 


Lester Markland applied to the Inferior Court of Morgan 
county, for an order for a license to retail spirituous liquors in 
that county, having paid for such license, and being ready to 
give the bond and security required. The Court refused to 
grant the license, on the ground that the applicant was an un- 
fit person.to be so lieensed—having been twice convicted of 
selling spirituous!liquor to slaves, contrary to law. 

On hearing this return to a mandamus nisi, Judge HARDE- 
MAN refused to make the mandamus absolute. This deeision 
is assigned as error. 
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J. Hitt, for plaintiff in error. 
A. Resss, for defendants in error. 


By the Court.—Staxnzs, J. delivering the opinion. 


[1.] The decision of the Court below, proceeded on the 
ground, that the Inferior Court of Morgancounty was clothed, 
by law, with a discretion, in the exercise of which they might 
rightfully refuse the license applied for by the plaintiff in 
error, although he had paid the county Treasurer for the same, 
and was ready to give the bond and security required by law. 
The correctness of this decision, is to be determined by the 
Statutes of our State onthis subject. A review of this legisla- 
tion is, therefore, proper. 

It is agreed, that the first Act on this subject, now of force 
in our State, was passed in 1791. This was entitled, “An 
Act for regulating taverns’, &c. The first section provided, 
that upon the petition of any person wishing to keep a tavern, 
or house of entertainment, the Justices of the Inferior Court, 
held for the county of such person’s residence, shall “ con- 
sider the convenience of such place intended for a tavern, and 
having regard to the ability of such petitioner to keep good 
and sufficient accommodations for travellers, their horses and 
attendants, may, at their discretion, grant alicense”, &; pro- 
vided, that the applicant should enter into bond, with sufficient 
security, “conditioned for the keeping an orderly and decent 
house, with good and sufficient accommodation for travellers”, 
&c. The 2d section required the rates of charges to be fixed 
by the Court. The 3d provided a penalty for retailing without 
license. The 4th fixed the price to be paid for such license; 
and the 5th repealed conflicting Acts, and gave to the corpora- 
tions of Savannah and Augusta, the right to regulate licenses 
in those cities. 

It is very plain, that by this Act, the Legislature: intended 
to confine the business of retailing spirituous liquors, to keep- 
VOL. XV. 52 
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ers of houses for the lodging and entertainment of travellers. 
It is true, that the original signification of the word tavern, 
implies “ a house licensed to sell liquors in small quantities, to 
be drank on the spot”. But this is only one signification of 
the word, and it is otherwise used; especially in the United 
States, as applicable to a house affording lodging and oth- 
er entertainment, to travellers, as well as for the sale of 
liquors. The context here, plainly proves this; for such 
keeper of a tavern is required to furnish “diet, lodging, ‘pro- 
vender, stabling and pasturage’’, as well as “liquors” to tray- 
ellers. 

Let us remark, also, that the limits of the discretion by this 
Act, conferred upon the Inferior Court, are: 1st. A consid- 

-eration of the convenience of the locality intended for a tay- 
ern. 2d. The ability of the petitioner to supply such tavern 
with proper accommodation for travellers, their horses and at- 
tendants. And that no discretion, whatever, is given the 
Inferior Court, by which to grant or refuse the license, accord- 
ing as the character of the applicant may be good or-bad. 

The only provision which seems to have been contemplated, 
asa protection against the grant of such license, to a person of 
bad moral character, was the requirement of bond and security, 
for the keeping an orderly and decent house. 

The next Statute on this subject, isthe Act of 1809. The 
first section of this Act, reduces the rates of tavern licenses 
in our State ; and the second enacts, that “any person, on ap- 
plication, and complying with this law, may have license to re- 
tail spirituous liquors, without being obliged to keep other 
public entertainment ; provided, such person shall give bond 
and security to the Inferior Court, in the sum of five hundred 
dollars, to keep an orderly house”’. 

This Act, of course, repeals the. Act of 1791, so far as to 
-reduce the price of license; and so far as to allow any person 
to retail liquors, without keeping any other public entertain- 
ment. Its other features are such, as to diseountenance the 
idea, that the discretion now claimed for the Inferior Court, 
was recognized or contemplated; for, we find the general pro- 
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vision, that “‘any person, on application, and complying with 
this law, may have license’, &c. together with that requirement 
of bond and security for the keeping of an orderly house, 
which we have regarded as having been probably looked to as 
somewhat of a safe-guard against the grant of license to a man 
of bad character. 

Now, if the Act of 1791 had conferred upon the Inferior 
Court the discretion claimed, we might not be prepared to 
hold, that. the language quoted from the Statute of 1809, viz: 
that “‘any person, &c. may have license”, &c. would be suffi- 
ciently repugnant to repeal the former Act; especially, as re- 
peals by implication of legislative Acts, should not be favored 
by Courts. But that Statute granted no such discretion, and 
we think, therefore, in view of the several reasons which we 
have suggested, that the construction which we place upon the 
Act of 1809, is the proper interpretation. 

This view is confirmed and put beyond all doubt, in our 
opinion, by the subsequent Acts relating to such license. These 
Statutes being in part materia, arereferred to by us, as serving 
to aid in showing what was the legislative meaning in the Acts 
of 1791, and 1809; and for this purpose, only. 

“Tt is an established rule of law, that all Acts in pari:ma- 
teria, are to be taken together, as if they were one law, and 
are to be compared in the construction of Statutes, because 
they are considered as framed upon one system, and having one 
object in view”... (4 7. R. 447. 5 T. R. 417.) Church vs. 
Crocker, (3 Mass. 17, 21.) Thayer vs. Dudly, .(Z bid, 296.) 
Hays vs. Hanson, (12 .N. H. 284.) Harrison et al. vs. 
Walker, (1 Kelly, 35.) 

As was shown in the argument.of this case, it has been held, 
that “if it can be gathered from a subsequent Statute, in part 
materia, what meaning the Legislature attached to the words of 
a former Statute, this will amount to a legislative declaration 
of itsmeaning, and will govern the construction of the first: 
Statute”. Wayne J. in the U. States, vs. Freeman, (8 
How. 556)—citing Morris vs. Mellin, (6 Barn. ¢ Cress. 454. 
7 Ibid, 99.) 
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It is unnecessary for us to adopt this rule, to the full extent 
here laid down. Nothing is more certain, than that such sub- 
sequent Statute in pari materia, as a legislative exposition, may 
‘be looked to in aid of the effort to determine the legislative mean- 
ing of a former Statute; and this is precisely the object with 
which we here make such reference. 

The next Act on this subject, was passed in the year 1825; 
and the 3d section thereof declares, that when “any person 
shall apply for a tavern, or retailer’s license, he shall pay to the 
county Treasurer, the feés now required by law, and shall re- 
ceive from the Treasurer a certificate directed to the Clerk, as 
aforesaid, (a provision made in one of the foregoing sections,) 
who shall receive and enter the same, as above directed, (in a 
foregoing section,) and grant the said license, which shall 
specify the place where the said retailing is to be done, upon 
the applicant’s giving bond and security, as required by law’. 

It was insisted, that this Act repealed the previous lezisla- 
tion on this subject, so far as to give to the Clerk of the Infe- 
rior Court, instead of that Court itself, the right, or authority, 
to grant such license. | 

Such is not our opinion.” Comparing this Act with the whole 
system of legislation on this subject, we think that the Clerk 
is here referred to, as the ministerial officer of that. Court, to 
whom, for convenience ‘sake, the certificate is to be handed; 
and whose business it shall be, as‘such ministerial officer, to 
grant such license. No formal or written petition to the Court 
being required, and upon compliance with the law, the licease 
being issued, as a matter of course, it was, therefore, only ne- 
cessary to refer, thus, to the ministerial officer of the Court. 

_ We refer to this Act, as we have suggested, for the purpose 
of calling attention'to the mandatory and unreserved charac- 
ter of the’requirement ; that:when any person shall apply to 
the county Treasurer, and shall pay him for a license, and re- 
ceive his certificate, the “Clerk “shall. receive and enter the 
cértificate, and (shall) ‘grant the said license”; thus, clearly 
contemplating the exercise of no such discretion as that claimed 
for the Inferior Court, but seeming to recognize the issuing of 
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such license, after compliance with the requirements specified, 
as matter of course ; and so authorizing the construction which 
we place upon the previous legislation. 

An Act of 1838, too, which requires the applicant for such 
license, to make oath that he will not sell, or furnish, spiritu- 
ous liquors to slaves, seems also, to contemplate the issuing of 
the license “upon the application’, and compliance with the 
requirements specified, without reference to any discretion in 
the Justices of the Inferior Cout, by virtue of which, they 
may grantor refuse the same. 

Such is the conclusion to which a review of our legislation 
brings us. It only remains for us to add, as the emphatic sen- 
timent of this Court, that we regret, more than we are, in this 
opinion, able to express, the necessity which has compelled us 
to dissent from the views of the learned and able Judge, who 
presided in the Court below ; and in the discharge of our duty 
to place that construction upon our legislation, which withholds 
from the Inferior Court, a discretion that would enable them 
to refuse this privilege of a license to unscrupulous and’ bad 
men, 

Great benefit would result from such a feature in our legisla- 
tion, we earnestly believe; and we have no doubt, that all good 
and reputable citizens in our State, whatever may be their 
views,-as to the temperance reform, will agree in recognizing 
the deeply pernicious influences which result from a traffic in 
liquors with slaves; and in acknowledging that these evils 
would be greatly lessened by placing it in the power of the 
Inferior Court to refuse a license to men who are, in their opin- 
ion, sufficiently corrupt to engage in this illicit traffic. 

It has been with hesitation, and no little disrelish, that we: 
have felt ourselves constrained to decide that, at present, there 
is no such'feature in our legislation. But it is our duty to 
‘“‘expourid, and not to make the law’. Having discharged 
this duty, we leave it to the good sense of our. fellow-citizens, 

to that sound and wholesome public opinion, which is necessary 
to the making and sustaining of all useful laws, to determine 
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the propriety of further legislative action on this important 
subject. 
Let the judgment be reversed. 
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No. 57.—Joun Darpen, plaintiff in error, ve. THomas WYATT, 
defendant in error. 


[1.] A father dies in a county, leaving minor children ; soon afterwards, the 
mother dies, leaving the minors in the same county. Then, the grand-fa- 
ther of the minors, who resides in another county, carries the minors to his 
home in that county, to live with him. Whilst they are thus living with 
him, an uncle applies, in the first county, for letters of guardianship of the 
minors: Held, that the Court of Ordinary, of the first county, had no au- 
thority to grant the letters; but that the authority to. grant them, was in 
the Court of Ordinary of the second county. 


Application for guardianship, in Morgan Superior Court. 
Tried before Judge Hardeman, March Term, 1854. 


John Darden, the paternal uncle, applied to the Ordinary of 
Morgan county, for letters of guardianship for the minor or- 
phan children of Stephen J. Darden, deceased. Thomas Wy- 
att, the maternal grand-father of these children, caveated the 
application, on the ground that the jurisdiction for granting 
letters of guardianship, was in the Ordinary of Jasper county, 

and not in the Ordinary of Morgan omnis The facts were 
as follows : 

Stephen J. Darden died in Morgan county, leaying a widow 
and children. The children remained with the mother in Mor- 
gan county, until her death. Neither parent appointed, any 
testamentary guardian. After her death, Thomas Wyatt, the 
maternal grand-father, took charge of the children and removed 

_them to his residence in Jasper county, and had them at his 
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residence in Jasper,.when John Darden applied for letters of 
guardianship. John Darden is the administrator of the de- 
ceased father. 

The Court charged the Jury, that if the removal of the chil- 
dren to Jasper county, before the application for guardianship, 
was without any fraudulent intent, on the part of Wyatt, to defeat 
the jurisdiction of the Ordinary of Morgan county, then the re- 
moval was legal and proper, and worked such a change of the 
residence and domicil of the children, as would give jurisdic- 
tion tothe Ordinary of Jasper county. 

This charge is assigned as error. 


A. WINGFIELD and J. Hit, for plaintiff in error. 
N. G. Foster, for defendant in error. 
By the Court.—BEnniné, J., delivering the opinion. 


[1.] In 1838, the Legislature passed “an Act to more fully 
define the legal residence of citizens, and inhabitants of this. 
State’. This Act is in these words: ‘* Whereas, no small de- 
gree of embarrassment has arisen, and is likely to arise, from 
the indefinite manner in which the place of residence of citizens. 
and inhabitants of this State is defined by law—for remedy 
whereof— 

“Src. I. Be i enacted, that from and after the passage of 
this Act, the place where the family of any person shall per- 
manently reside, in this State, and the place where any person 
having no family, shall generally lodge, shall be held and con- 
sidered as the most notorious place of abode of such person 
or persons, respectively”. 

This Act, by its title, preamble and body, extends to all 
persons who are citizens or inhabitants of this State. It, 
therefore, extends to minors. 

It makes the test of residence, of those who have no family, 
the place where they “‘shall generally lodge’”’; that, therefore, 
is the test for the minors in this cage. 
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To “lodge” has, for one of its meanings, “to rest or dwell, 
for a time—as for a night—a week—a month”. (Webs. Die.) 
And this seems to be the meaning which it has in the Act. 
Wherever a person, then, “rests or dwells, for a time’, wheth- 
er he does so rightfully or wrongfully, voluntarily or involunta- 
rily, he lodges. To lodge, is a mere matter of fact. 

At the time when John Darden upplied to the Ordinary of 
Morgan county, for letters of guardianship of the minors, in 
this case, they were in Jasper county with their grand-father, 
Thomas Wyatt, resting and dwelling ; that is, lodging in that 
county with him. That was the matter of fact. In that coun- 
ty, therefore, according to the Act, was their “notorious place 
of abode’’—their residence, at that time. 

This being so, did the Ordinary of Morgan have authority to 
grant letters of guardianship of the minors, to John Darden, 
according to his application ? 

In 1889, the Legislature passed another Act, by which they, 
among other things, declared this: “Letters of guardianship 
shall only be granted by the Court of Ordinary of the county 
where the minor or ward resided, at the time application for 
letters of guardianship is made, if said minor or ward reside in 
this State”. 

The minors, in this case, resided in this State. But the: 
' Court of Ordinary of Morgan, at the time when John Darden 
applied to it for the letters of guardianship, was not the Court 
of Ordinary of the county in which the minors resided. They, 
then, resided in the county of Jasper. It follows, that the 
Court of Ordinary of Morgan, had no mertunds to grant the 
letters of guardianship. 

This being so, was there any error in the inden of the 
Court ? 

That charge, in substance was, that if the removal of the 
children from Morgan county to: Jasper, was made before the 
application for guardianship, and without any fraudulent in- 
tent, on the part of Wyatt, to defeat the jurisdiction. of the 
Court of Ordinary of Morgan, then, the removal was good, and 
was sufficient to work such a change in the residence of the-mi- 
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nors, a8 to give jurisdiction over them to the Ordinary of Jas- 
per county. 
According to the view which has*been taken of the Acts of 
1838 and 1839, there is certainly nothing wrong in this charge. 
We affirm the decision of the Court below. 
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